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Worst case scenario — You open your booth | ZRYPRENBRIPER

1. Thelocal prosecutor presents you with a preliminary injunction and orders you to close your
booth/remove certain products from the display

RSB AN FEERRERT RNESHERRIARG/LBEXN"BMEE L
HE

2. You are taken completely by surprise | {RIEE W IRIF
3. Youclose your booth | fRFBFXHAES
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barely better scenario -You open your booth | ZRA XN B IFF—EHER

1. Thelocal prosecutor presents you with summons to attend oral hearings
regarding a preliminary injunction
FSHRSMBRENETH OFEREHEERMRERER

2. You are taken completely by surprise | {RIEFEIRF

3. You attend oral hearings at the fair that you are not prepared for

FREXFEMEZNERA TESRBMASMT OF
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barely better scenario -You open yourbooth | ZRA XN HIFF—EHER

4. The court is convinced by your competitor’s arguments and issues a PI
EEEZ THRNESEXNFNERK , FEERRETIHNES

5. Thelocal prosecutor presents you with a preliminary injunction and orders you to close your

booth/remove certain products from the display
FipEERREREONESHBTRIARE /BERNEXER
6. You close your booth | fRANERXHAR A
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barely better scenario -You open your booth | ZRAP X ENHIFF—EHNER

1. Thelocal prosecutor presents you with summons to attend oral hearings regarding a

preliminary injunction
A EEORE RERSRS AR BRESHOT
2. Youare prepared | R T RIXY

3. You attend oral hearings at the fair that you are well prepared for

REEERINEATSNT BREMRNO®
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barely better scenario -You open yourbooth | ZRA X AENBFF—EHNER

4. The court is doubtful about your competitor’s arguments and refrains from issuing a

preliminary injunction

EENRMFNRSNFANEIEK , HEELFARGHNES
5. (you are taken completely by surprise) ;-)

RIFRE R
6. your booth stays open

RV R B ST K

6 May 2009 Page 7

Vonnemann Kloiber & Kollegen © 6 May 2009



Vonnemann Kloiber & Kollegen

Introduction | 5|5

yet better scenario -You open your booth | SERPRENTARRNER

1.

Your competitor lodges a request for the issuance of a preliminary injunction
FNRESENFREARBRES
The court has been prepared - by you! | RELMIF T MIFER

. The court dismisses the request on the grounds you have priorly presented

EERBREAHTRNVIEREEER | B4 7 RSN FHHER
(your competitor is taken completely by surprise) ;-) | YREVFE X FIERIRT

. You do not (need) to know about this | YRICTRE R

your booth stays open | HY & & LT 11
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Preliminary Injunction — Procedures

I B TR

Roadmap to obtaining a Preliminary Injunction | ZREXIS N ESHIER
1. Applicant files a request for a preliminary 1n)unct10n with the competent court, claiming

Hﬁﬁkr"] ERERNAEARERMRIGRES , IFH
- Urgency | 1B
- Aninfringement of one of his IPR by one of your products

YREV 7= |:||:|1i§|3 T B8y & I

2.

EEFETHER,

- Dismissesit | 3X[E]
* Opponent is not notified of the entire proceedings | BN IR EBBEHBBERA |
or | H&E

- issues an injunction by way of a decision | RERHES
* no oral hearing, opponentis not heard | o A ®H , WMIER AT HE

6 May 2009 Page 9

Vonnemann Kloiber & Kollegen © 6 May 2009



Vonnemann Kloiber & Kollegen
Patent Attorneys

V&

Preliminary Injunction — Procedures
I B TR F

Roadmap to obtaining a Preliminary Injunction (cont‘d) | ZREUG AT BT HIIRRE ( HEE )
ERTFEFRH
—~ Summons to oral hearings including the opponent and
* following the hearing | X HBIFEMWIERAS MV OFEE , S TITIE
¢ issues an injunction by way of a ruling | BRA HE T
or | HE
* Dismissesit | 3X[E]

3. Court examines request and

Note: Only prima facie evidence will be considered!

AR TAH—-TREIUR
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- - S
I B 25 5 B SR RUFF
Preliminary Injunction has been issued by way of a decision (no hearing)
RE (AT ) REWRES
1. Check chances of successful defense | B E R B Th R T RE 1

2. Ifyou decide to defend yourself: | H1SR{RRE B ¥ :

—  File a protest against the decision | B i — TN & RA 2%
Grounds: | EH

* lack ofurgency | IERIEM
* Lack of infringement | FEEN

— Court will issue summons for oral hearings
* Injunction confirmed or | BIAESE
* Injunction revoked | BEE T

ERRAHATER

Patent Attorneys

V&

3. forupholding the preliminary injunction court may require deposition of a security bond by

applicant | A XK IR E AR T ER B EAMRRIEE
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Preliminary Injunction — Remedies

- ) S
I B 25 5 B SR RUFF
Preliminary Injunction has been issued by way of a ruling (following a hearing)
(20%F ) RRRTIRNES
1. Appeal to the competent Court of Appeal | LiIFZEBERNMN LIFER
* Grounds cf. protest against decision | ZEH : HLIFEFRNER

2. Thefirstinstance court may suspend enforcement of the prehmmary injunction while appeal is

pending, | £ LiFHE | Eﬁﬁ?ﬁ'&"éﬁiﬂﬁﬁ'} E ST
* Possibly upon deposition of a security bond by you | BRFRBPN RIS KB
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Homework - being prepared | Z & BIRY AR T4

1. Know your competitors | T BERIVFE X F
- e.g.review the list of exhibitors/attendees | ke - FRASEBARBE

2. Search/Monitor your competitors‘ enforceable IP portfolio | REFE/MEEENFHIPAE
- Patents | TF
- Utility models (Gebrauchsmuster) | SR AT
- Designpatents | AMiZ1T

3. Risk assessment — building of scenarios | BEFRNBRHEITARITM

- Who might claim what against which product based on which IP-right and with what court?

BiEEBAER KB EHLILNF |, X ML= RBRIFA ?
- perform freedom-to-operate-analyses | HITHERR BN AT REME M 20 47

- Relyonlocal expertise concerning caselaw, jurisdiction, procedural law

ﬁtiﬁﬁ&%ﬁﬂﬁ R, FMVEEFENETREL

6 May 2009 Page 13

Vonnemann Kloiber & Kollegen © 6 May 2009



Vonnemann Kloiber & Kollegen
Patent Attorneys

V&

Homework - being prepared | Z & BIRY AR T4

4. Go/no-go decisions | RERBSRE
- Infringement yes/no? | BERERN
- ifyes: Challenge validity of competitor’s IPR?
MRR : EELTHEZSN FHIPF
5. Tuneinthe courts | i ET N ER
- Drafta defensive letter (it betterbe good) | BE—GH#PH ( XHEH )
- Identify the competent court(s) | HEH B BN EE
- Submit to competent court(s) | [ EBNMNEERZ AP
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Homework - being prepared | Z & BIRY AR T4

Challenging the validity of competitor‘s IPR | FEEEITFIPRFI T
1. Patents (German/European) ZH ( = E /RN )
- Applications: file an observation by Third Parties | FHiE : HE=HFRX—HBELKRS
* Use strawman in order to remain anonymous? | FEREZENBEA
- Recently granted patents: File an opposition | XNRIRRBIER : H=RHFI
* Canbe done by strawman in order to remain anonymous | AERAEZENBEEA
* Term: 3m (German Patent)/ 9m (European Patent) following grant
- MR :340A (BEZH ) /9MA (KNER)
- granted patents: Lodge nullity proceedings with the German Federal Patent Court
Eﬁﬂmﬁﬂ ﬂ%lﬁﬂ?ﬂ%ﬁh&%ﬁ

« Use strawman in order to remain anonymous? | FHEARNHBEA
REHR
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Homework - being prepared | Z & BIRY AR T4

Challenging the validity of competitor‘s IPR | FEEEITFIPRFI T
2. aUtility Models (Gebrauchsmuster) | SERFTE
- file a request for cancellation with the German Patent and Trademark Office
E@BEN T AR ERER L EHEER
* Use strawman in order to remain anonymous? | EFAEZNBEA ?
- Proprietor actively opposes the request within 1 month?

BRARMBEARBE—NMAARMU NI ?

* Yes ->commencement of cancellation proceedings | & : B BEERF
- Decision following oral hearing | O ® ITiE/FRE

* No -> cancellation of utility model | & : MEEAME
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Homework - being prepared | Z & BIRY AR

Challenging the validity of competitor‘s IPR | FEESEITFIPRFI T
3. Design Patents | AR iK1t

a. German Geschmacksmuster | ZEAMIZIT
* Lodge nullity proceedings with a civil court | [0] RERELHER

* Basis: searches of earlier identical/similar designs known in the EU
&k#E . BN HNHEERIEUNAMIKRIT
* use straw man in order to remain anonymous? | FERERNBEEA?
b. Community Designs | StEAAM LT
* Submit an application for a declaration of invalidity to OHIM
B OHIM#R H 7o 3 P BA
e Basis: searches of earlier identical/similar designs known in the EU
fk#E . RFEFMNAANHEBETIECLH AR IT
* use straw man in order to remain anonymous? | FERERNBEEA?

Patent Attorneys
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Homework - being prepared | Z & BIRY AR T4

Challenging the validity of competitor‘s IPR | FEREENFHIPFITR
4. Unregistered community designs — problem? | FEMHY H BEHEAR R ITHYEE ?
a. Unregistered Community Designs confer protection | &5 F A EM HLEEAM R ITHRE :

* onlyifthe contested use results from copying the protected design.

MR TRSEER B NE B ERP AR
b. Deemedno copyingif: | FIANREH , AR :

RITEIR QTR IR @, A

* Designer may be reasonably thought not to be familiar with the design made available to the
public by the holder

1&11‘%7EEEHLU\J feViR T E/FERLARLTFRRITAEL
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Homework - being prepared | Z & BIRY AR T4

c. Ifyoudidcopy | MIRIREZEHT
« Search earlier identical/similar designs known in the EU
A 3R PRI 2 B9 A8 B TAL ALY S i 1
« Submit an application for a declaration of invalidity of the unregistered design with a
competent national court in Germany

B TR EEERRES N IR ERAR R ITHOTREF
« Use straw man in order to remain anonymous? | ERAEENBEEA?
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Homework - being prepared | Z & BIRY AR T4

ad 5. Tune in the courts | #IFEFHER
5. Drafta defensive letter (it better be good) | EE—HuEph ( BRI )
a. Raise as much doubt with the court as possible, e.g. | mEBRRR H R A RE SRR
b. Challenge urgency | & P18 HY KB4

* e.g. Has there been correspondence with opponent prior to trade fair?

M ESRAIRECLENFHITIAE
c. Challenge that an infringement exists R ST 1B VBRI B BFE
* Challenge validity of IPR JiT SEIPIX R K9 B &
— ideally by pointing to pending invalidation proceedings | B FEHTEREFRDEHRTT
— Present prior art/prior designs | HRMBEBERMNATHAN R

* Challenge that your falls under the scope of protection

Jﬁﬁfﬁﬂ@%iﬂlﬁl‘l‘*?ﬁlﬁ#‘
d. Prima facie evidence = H &
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Homework - being prepared
ZREIER T

2. File the defensive letter with the competent court
PRIOR TO EVEN RECEIVING AN INJUNCTION

ERFET 2RO ERMERER A

Vonnemann Kloiber & Kollegen
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FIGHT BACK! | RIXY #& i

following issuance of a Preliminary Injunction | Y B IGE S /5

— File arequest to issue a ruling forcing the applicant to lodge an infringement trial within a term
set by the court

HREBERE R B FAEEBRIER MR A RERFA
* Failure to lodge the trial within the term will lead to revocation of the preliminary
injunction | XBEMRAREIFAEF S BHEUERNES
—  File arequest for compensation of damages | BRREEE
* asincurred by the enforcement of the preliminary injunction
BT TR S W
* asincurred by deposition of a security bond | HTHYARESA=EN

* Pre-requisite: the preliminary injunction turns out to be invalid ex tunc (from the

beginning) | AU : I ETEB/TH
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FIGHT BACK! | RIXY #& i

— obtain a preliminary injunction against your opponent
RE— BN EEN FHRRES
* directed against publicly stating that your products infringe against his IPR
EERIRNESX FLOFFRRNT@REEL T R H
— Lodge a trial for a declaratory judgement of non-infringement

REXBRMNIFR
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SUMMARY | B4

— Do your homework

M-S RAR R T

— File a defensive letter

RRXmB

— Fightback
IVBSE )i
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Cases at Fairs

R RS
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1. Design Infringement at fair
R 2 FRARRITHER

—  European Community Design 152 384
BRHE EMEAMIRIT152 384

—  Offering of goods, distribution of catalogue

MmifiE  AmERIR
—  Friday evening; small fair
Aak ; MRS
— Request to cease and desist;

WERPIEMLIE
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1. Design Infringement at fair
R 2 FRARRITHER

—  European Community Design 152 384
BREEEAMIRIT152 384

Hermohen mitkel UL AL,
Heirncherr klein 1000 5L

Heuschredken

Heuschredien gl o, 0%, pee Patian
Hauschrecken mitkel ca. 13 51 pa farian
Hewschrecken kleln cz 2250w Forken
Heuschrscken grah, fasg 100 5t
Heusehrecken mitkel, kase 100 5t

Schaben

2=
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EE . DE

RGO-OMLINE - Design cansultation servics - RGO information

Daskgn numbar
Mumber aof resuslts

Filling date:
Aaghktrablon dafc:
Publication dat= (A1):
Locarne class-oubelss
Varial cloment:

Status:

Langicege of Tiling:
Second Enguage:

DI,

DI010E50L-Z00Z
1ol

AnD

AEUSCHRECKEM SROE LOOLSTS WIGRATOSLS
Fang skared and fully pukhshad (A7

Hdetrian

Englih

Represeniation

AL

{Locusgra migrararia)
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2. Trademark Infringement at fair
& o ENER RN

— German Trademark DE 300 09 607;
EERIFF 300 09 607

— Internet and shop design;
BEERMAE@ERIT

— Request to cease and desist, followed by PI and oral hearing;

WERPIENLIERR , BERAA KR ESHERS MO FIE
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2. Trademark Infringement at fair
& o ENER RN

— German Trademark DE 300 09 6
= E B ¥5 DE 300 09 607

1$60

Getranke von A bis Zisch
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3. Patent Infringement at fair
R ENEFIENR

— European Patent EP 0 862 958
XM & FI EP 0 862 958

—  Machine for making unidirectional reinforcement mats (rolmats);
MATHEEEOMER (HBR ) WiRE

—  PI, court suit, nullification, agreement;

e EES , EBRIFR , TN, il
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3. Patent Infringement at fair
R ENEFIENR

— European Patent EP 0 862 958
XM & 7 EP 0 862 958
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3. Patent Infringement at fair
R ENEFIENR

— European Patent EP 0 862 958
B & R EP 0862958

=n=|F
e Tl
],
. m'w
\;L
/

T . ____ | ﬁ S = [ 4
[N Al L1 7 i
f' A il = "‘f\' Ta
5 2 '8 g1 Ny
1 -~ Fig.1

1 BEET9B 0 43
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3. Patent Infringement at fair
R ENEFIENR

— European Patent EP 0 862 958
B & R EP 0862958
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Thank You
151 15
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